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IN THE CIRCUIT COURT OF RANDOILPH COUNTY, WEST VIRGINIA

DAVIS MEMORIAL HOSPITAL,
Petltloner,
V. ' - ' ' ' "~ Civil Action No.: 67-C-9

_ WEST VIRGINIA STATE TAX COMMISSIONER
Respondent. :

A..) Factual Backgl;ound

Thls matter came before the Court on Davis Memorial Hospital’s (hereafter Petltmner)

_ appeal frcm a decision. by the West Virgzma Office of Tax Appeals, whlch denied Pet:tmner s

- request fora refund in the amount of $799,501 J6 from the calendar year 2002_. The Petitioner had

initially filed a claim for refund of West Virginia consumers sales tax and West Virginia usetax on -

: May 9, 2005, which was denled by the Tax Department, prempitatmg the appeal to the Ofﬁce of Tax
Appeals In the instant matier, briefs were subm1tted on behalf of both parties and oral argument

_ conducted before the Court, with both parties appeanng by counsel on Apnl 18, 2007,

B ) Resolutmn of Pct1t1oner 8 Outstandmg Motmn to Vacate Remand and for Entry of -

Iudgm

At the coﬁclusit_ﬁn'of the oral argument, the Court requésted the partiés to submit Findings of’
 Fact and Conclusions of Law, which were promptly tendered and taken under consideration by the

Court. The Court, by Order ent_ered on June'14, 2007, re_manded thi_s caSe'_to the Office 6f Tax

! D.avis Memorial Hospital, Inc. v. State Tax Comroissioner of West Virginia,.0'5-399 RC (2(}.06).
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Appeals for further development of one of the two issues presented to the Couﬁ on appeal. .Th'e June

14, 2007 Ordef also held thé Court’s decision on the remaining issue until the Office of Tax Appéals

had_more fulij .deveioped fhe re_cé»rd on thé iésue that ﬁvas reménded.

The Peﬁﬁonef presented two issues on appeal. The first issue, hereafter Issue 1, was. styled as |
: folléws: | |

1.) As the OTA Order correctly states, this case is about which elements of
Petitioner’s income constitutes “support” for the purposes of the statutory
“support test” applied to non-profit organizations, as “support™ is defined in
the West Virginia Code. Petitioner is exempt from sales and use tax ifit
- “annually receives more than one half of its support from any combination of i
gifis, grants, direct or indirect charitable contributions or membership fees . -
. W.Va, Code § 11-15-9(2)(6)(C) (emphasis added). Using the correct
definition of “support” found in W.Va. Code § 11-5-9(a)y(6)(F)(D), Petitioner
passes this support test for the year in its claim for rofund. '
Petitioner’s Brief, at 2. The second issue before the Court ont appeal, hereafter Issue 2, was presented
as follows: - : ' : :

- 2)) The OTA Order incorrectly fails to hold that Petitioner is entitled to g

- refund for the calender year 2002 for $527,797.19 in Consumers’ Sales and
Services Tax actually paid (total claim for the refund $799,501.16 having also
paid $271,703.97 in use tax). Instead the OTA Order merely recognizes that
although Respondent can confirm from its internal records that Petitioner has' - o o
paid $463,209.40 in Consumers’ Sales and Services Tax in calenderyear 2002 oo
that certain vendors were not registered with the Respondent and, therefore, . '
Respondent could not confirm that $64,587.79 was paid. Using the correct
Jegal standard found at W, Va. Code § 11-15-3(a), Petitioner is entifled to .~ T

credit in the full amount of sales tax paid of $527,797.19. _ ' , [

- Id,at2.
_ | This Court’s decision to remand Issue 2 for further development was premised on an
* examination of the record from the OTA (Office of Tax Appeals). Specifically, this Court found

o ample evidence presented in the OTA written opinion to consider and decide Issue 1. Therecord was




. less deveioped with respect to Issue 2. The Office of Tax Appeals made nine “Findings of Fact.”

| Finding of Fact Number 7 states,

The Respondent has presented evidence, whtch according to him, shows that

the Petitioner is not entitled to credit for the entire amount of consumers’ sales

and service tax that it paid, because certain of those vendors were out of state

vendors who were not authotized to collect consumers’ sales and service tax
on behalf of the State Tax Commission and remlt the same to hlm

Daws Memorzal Hospital, [nc V. State Tax Commlscuoner of West Virginia, 05- 399 RC, at 4.

Flndmg of Fact 8 also addresses Issue 2, “The Respondent mamtams that the Petitioner is not

_ entltled to credit for $64 587. 79 that patd to vendors who were not euthonzed to celIect the tax on.
_behalf of the State Tax Comnnsswner ? Id From thls pomt there Was no further ment1on in the

OTA’s optmon concermng Issue 2. The Court could not fi nd any mentzon of Tssue 2 W‘!thm the ten -

page ‘Dlscussmn sectionof the 0})111101’1 and there is no specific “Conclusmn of Law” resolwng the
issue. The above stated reasons led the Court o holdona reselutlen ofIssue I, wh11e remandmg the
case to the Office of Tax Appeals for further development of the record on Issue 2.

After the issuance of the remand Order, this Court reeewed Pet1t1oner’s “Motmn to Vacate

and Remand a.nd for Entry of Judgment ” The motmn ﬁled on June 25, 2007, mformed the Court _

that the Petitioner W1shed to waive- Issue 2, WInch was remanded by this Court to the Ofﬁee of Tax

A Appeals Petmoner instead requested that the Couxt issue a for:mal decision on Issue 1, post haste.

- The West Vlrgmta State Tax Commissioner did not Ob_] ect to the motion. Petitioner’s “Motion to_
Vacate Remand and For Entry of J udgment” is therefore GRANTED with respect to Petitioner’s

request to Vaeate the previous Remand The Court now proceeds to resolve the queshons presented '

by Petttloner sIssue 1.




C) 'Procedfural History and Standards of Review

The Petitioner filed a claim for a refund of consumers’ sales and service tax and purchasers’

use tax in the amount of $799,501.16 for the caien_de_r year 2002, The Sales Tax Unit of the Intem_al _

Auditing Division (“the Division™) of the West Virginia State Tax Commissioner’s Office (“the -

_ Coxmnissioner” or the “Respondent™), by letter 'dated May 12, 2005, denied the claim, Davis

Memorial Hospital Center, Inc.. v. State Tax Commissioner, 05- 399RC, at2 (2006) T he Petztloner

ﬁled atimely pet1t1on for refund with The West Vlrgm:a Ofﬁce of Tax Appeals which was received

_on J uly 8, 2005, Id at 3. The Ofﬁce of Tax Appeals properly accepted the petltlon pursuant to W

Va Code §§11- IOA—S(Z) [2002] aud 11. 10A.9(a)-(b) [2002]. Id Notice of hearing on the petmon. .

- was sent to the Petitioner and a hearing was held in accordance with the provisions of W. Va. Code

§11-1 0A-10 [2002]. Id. The Final Decision of the West Virginta Office of Tax Appeals deniect the
Petitioner’s request for refutui in the amount of $799,501.16 by written Order? issued on Novembef '
15 2006 Id at 17.
Tlns Court accepted jurisdiction of this appeal pursuant to W, Va Code § 11-10A-19 ¢ seq. :
“E1the1‘ the taXpayer or the commissioner, or both, may appeal the final decision or order of the ofﬁce |
of tax appeals by takmg an appeal to the c1rcu1t courts of the state within sixty days after bemg served '
with notice of the final dec1s1on or order " W. Va. Code § 11-10-19(a). Venue is proper in the |

ercuxt Court of Randolph County, pursuant to W. Va Code § 11-10A-19(c)(1)(A) & (B). The Court

.notes finally that the Petltlon was ﬁled timely,'in accordance with W. Va. Code § 11-10A~19(a) ]

: (appeal may be taken w1th1n sixty days of decision appealed)

The standard of review for an appeal to the Circuit Court from a declslon of the West Vn‘gmla Co

Ofﬁce of Tax Appeals was stated in Concept Mmmg, Inc v. Heltan, 217 W. Va. 298 299 61?
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S.BE.2d. 845, 846 (2005) citing Appalachian Power Co v. State T ax Department of West Vzrgmla

195-W. Va. 573, 466 S. E 2d 424 (1995) Syl. Pt. 1, stating that, “mterpretmg a statute or an-

administrative rulc or regulatron presents a puroly Iegal question subject to de novo review,”

‘D.) Discussion

Petitioner is anot~for-prof { hospltal located in Elkins, West Vlrgima ‘The hospital provides

- professional medical serv1ces to patlents in the hosp1tal on an in-patient and out-patient. baSIS The

tax exempt purpose of the hospltal under Section 501 (c)(3) of the Internal Revenue Code of 1986 is
to provide healtheare services to the community in which it is located

Petmoner s appeal asks this Court to examine and interpret the statutes that compnse tax law

thhm West Virginia. Petltloner 8 speclﬁc contennon asks this Court to assign an mterpretatmn of

W. Va Code § 11-15-9(a)(6)(C) that d1ffers from the interpretation given by the OTA. Petitioner

avers that the deﬁnitlon assigned tothe term “support” within what is known as the statutory support

test apphed to non-proﬁt orgamzatlons was incorrect as 1nterpreted by the OTA Petttmner is exempt

from sales and use tax if it “almually receives more than one half of its support from an combmatlon
of g1fts grants direct or mdlrect chantabIe contnbutlons or membershlp fees | 7 W Va. Code §
11-15-9(a)(6)(C). Pet1txoner s contends that “support” as hsted i the previous statutory passage was

m1smterpreted “Support” is deﬁned mWwW, Va, Code§ 11-5- 9(a)(6)(F)(1) as:

W. Va. Code § 11-15~9(a)(6)(F)(i)(]1). .
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Aspreviously stated, the Petitioner argues that the OTA misinterpreted this statute by misquoting and
hence misapplying W. Va, Code § 11-15- -Ha)(E)F)YDAD). Petitioner’s bnef initiated this argument

by presenting the Court w1th a grammatmal analysxs of the sfatute, The concept of restnctlvc Versus

non-r estnct:vc cIauscs was portrayed as prov1d1ng the decisive interpretation favonng the refund that

the Petitioner requested. While the Court declines to regurgitate the entire grammatical lesson

provided by the Petitioner, the Court finds this legal rationale insufficient to overtum the OTA’s
~ holding, -

Bncﬂy summanzmg thls section of Petitioner’s argument, the bncf points to the lack of a

comma following the word “which” in the first line of W. Va. Code § 11- 15-9(a)(6)(F)(1)(]1) to

support the desired rcsult Petitioner asscrts that because there is o conmma present, the statute
should be wcwed asa restnctlvc clause. In accepted English grammar, a restrictive clausc restricts
thc object that it modifies, Corrcctly statcd m Petltmner 8 brief, “it cannot be omitted from the

sentence without changlng the sentence’s meaning entirely because thc ob_]cct as modified means

somethmg more specific than it would wﬁhout the restnctwe clause.” Petitioner’s brief, at 4. Thc_ -

non-restrictive clause snnply adds information that could havc been restated separately. Id c1tmg,

 Rhodes v. County ofDarlmgron S.C., 833 F.Supp. 1163, 1191 n. 18 (D.S.C. 1992),

Under Petltmner ] thcory of this case, ‘W. Va. Code § 11-15- 9(a)(6)(F){1)(H), the lack of

comma following “which” requires the phrase to be restnctlve As apphcd to thc statute and

Pctltloncr S s1tuat10n, support” means not any “gross receipts from fund raisers” but oz_ﬂy ccrtain N
“gross receipts from find raisers,” Petitioner’s interpretation of the statufe would then have the Court .,

find that “gross receipts from fiind raisers” include dn{y the enumerated activities iistcd in the statute;
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( 1) admxssmns (2) sales of merchandrse (3) performance of servrees or (4) furmshmg of facilities

- in any aet1v1ty which is not an um'elated trade or busmess (emphasis added)

The practi cal effect of the Petrtroner s argument 18 clearly seenin the Ofﬂce of Tax Appeals

Order Inits Fmdmgs of Fact, the Office of Tax Appeals found that the total sum of “gross recelpts

from admwsmns sales of merchandlse prowsron of services, or fumlshlng of facﬂmes Inany activity

‘that is not an unrelated trade or busmess" for Davis Memorial Hospital in the tlme period in questlon ,

was $64 180,500.00. OTA Order 05-399, at3 Petrtroner $ 1nterpretatron ofthe statute would reduce
the figure from $64, 180,500. 00 to $0. Not suprisingly, the effects of the competmg classifications

for the $64, 180 ,500.00 as applred to Davrs Memorial Hospltal are profound Petitioner’s

'- classrﬁcatron produces the Petltwner srequested refund for the calendar year 2002 and likely works _

. towards snmlar results for followmg years The Respondent’s classiﬁcation el_iminates_ the

Pemloner 8 refund

* To meet the exemption that Petitioner requests, three requirements would need to be met. The

'OTA Order acknowledged that two of the three requrrements were satlsﬁed The third requlrement.

s where Petrtmner s request for a refund faltered It mandates that “any giﬂ_:s, grants, confributions

or membershlp fees” recetved by it exceed one half of its total “support,“ as the term is defined in '
various rtems l1sted in subseetrons (EXOHD-(VI). Petitioner conceded in brief to thrs Court that “[ijt - -

s u11d1sputed that Petitioner’s exempt purpose mcome doés not fall wrthm either of the other five

' 'categones of support in subparagraphs 0 or (III) through (VD). See Petlnoner 8 brlef at 3 fh. 2.

? The two requirements that the Petitioner met were: (1) It is “a corporation or organization which as a
current registration certificate issued under article twelve [§§ 11-12-1 o7 seq.] of this chapter.” The second -

requirement is that “it must be exempt from federal income taxes under Section 5 01(0)(3) or (c)(4) of the Intemal
Revenue Code of 19867 . '

o




The OTA Order expressed the above mentioned formula in equation form:

I+ +1 +1V +V + Vs greater than .50 (30%)°

PEtitioner’s application of its theory under its interpretation for 2002 was:

1,579,265 =1 579 265 0586 (65.86%)
1579265 'f‘() T 115,847 + 702,836 + 0 T 0= 2,397,948 .

Using this analyms, Petztxoner s contentionthat its “support” derived from glﬁs gram:s contnbutxons

or membershxp fees for the calenda:r year 2002 exceeded one half or 50% ofits support for that year

and it would be entitled to a refund of its consumers’ sales and service tax and purchasers use tax

pald on its purchases for that vear.

However, under the 1nterpretat10n supported by the Respondf-*nt dnd accepted in the OTA

Order, the first zero in the denommator of the above equauon is ass1gned the value of $64,1 80 500.00.

' The result ofthis swn‘.ch takes the Petitloner well below the 50% threshold needed for agrant of atax

refund

1579265 = 1,579,265 (0237%) 2 37%
1,579,265 + 64, 180,500.00° + 115,847 + 702,836 + 0 + 0= 66 577,476.00°

The core of Petitioner’s contentxon that the sum of $64, 180 500.00 should not he mcluded

‘in sums demgnated “gross receipts from fund raisers” is that the receipts from the operation of the

} See, OTA Order 05-399, at 6.
* Emphasis added,

> See, OTA Order 05-399, at 7,




- hospital and its related facilities and services are not “gross recexpts from fund raisers.” PetItmners
argue that those recelpts should not faetor into the deteimmatmn of support. This Court agrees with

- the Oﬂice of Tax Appeals Order in that

[tihe clear, express and unambiguous language of'the statute makes it apparent .
that receipts from activities expressly listed in W. Va. Code § 11~5-
S@OXFNDA D) are included in ‘gross recelpts from fund raisers.’ These
include: I.) Receipts from admissions in any activity which is not an

~ unrelated trade or business; 2. ) Recelpts from sales of merchandise in an any
activity which is not an unrelated frade or business; 3.) Receipts from the
performance of services in any activity which is not an unrelated trade or
business; and 4.) Receipts from fornishing of facilities in an any activity which
is not an unrelated trade or busmess (e phas1s added by OTA Order)

- OTA Order, 05-399, at 12,

| This Court is reminded “that the pames dxsagree as to the meaning or the apphcabﬂny of [a
statutory] provision does not of itself render [the} provision ambiguous or of deubtful uncertam or
obscure meanmg * Trustees of Firemen stmd’ v. City ofFazrmont 215 W. Va, 366,370, 599 S.E 2d.
789, 793 (2004), Deller v. Naymzck 176 W.Va, 108, 112, 342 S. E2d 73, 77 (1985). Estate of
Resseger v. Baitle, 152 W. Va. 216 220, 161 S.E.2d 257 260 (1968) In the realm of statutory
mterpretatlon thls Court 18 also cognizant that “[rjules ofj Interpretation are resorted to forthe purpose

of resolvmg an amblguxty, not for the purpose of creatmg it.” Dellerv. Naymfck, 176, W.Va, at 112 I_ _

.. 3428. E2dat77 Crocketv Andrews 153 W. Va, 714,719,172 8. E2d384 387(1970). Pet1t10ner g

challenge to the denial of 3 request for a tax refund, wh1le novel lacks support and only seeks to

_ cloud what had been a clear area of West Vlrgmla tax law. This Court declmes to create ambiguity

: where there Was none present

o The record estabhshed in the OTA Order in addztxen to the exammanon of pertment West

V1rg1ma case. Iaw cormnces this Court that a legislatwe intent was clear, in 80 much that reeelpts
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fromall éctivities, including those from adnﬁssians, sales of merchandise, performance of service and
fumishing of facilities, so long as they are deﬁvcd from a related frade or busineés, were to be
| - included as gross rccelpts from fund raisers.” (emphasis added) This results in the mclusmn of _
Petmoner § income ﬁ‘om providing services in the amount of $64,180,500.00.
E) Conclusion | ) | | |
For all tﬁe foi'egoiﬁg, the _ho'lding'of the Office of Tax Appealé denying Pétitioﬁer Davis
Memorxal Hospltal Inc. a reﬁmd for sales and use tax for the 2002 calendar year is AFFIRMED.
Peuuoner’s “Motion to Vacate Remand and for Entry of J udgment” which was granted in this Order
| wawed any appeal or m’rerest in Issue 2 of Petitioner’s Memorandum i n Support of Pet1t10ner for
- Appeal. ~Any future proceedmgs in thlS matter are hmlted to consideration of matters contained i mn

" lssue 1. The Petitioner’s right of appeal is noted. This case is DISMIS SED and REMOVED from

the Court s active docket..

_ The Clerk of thlS Court is directed to FORWARD a copy of thls Order to Petitioner’s
. Counsel, Mr. Robert A, Wilson, Jr. and Respondent’s counsel L. Wayne Phillips, West Virginia
: _Assmtant Attomey General Itis, so ORDERED

Eniered this thé% of June, 2007.

e ——.

- ATTEST: . o . ' |
CLERKPH’LIPD RIGGLEMAN [ - | E_N TER E D
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